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JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the District Court for 
the District of Columbia, dated December 1, 1960 (App. 17, 33), 


granting in part and denying in part appellee’s motion for a 
summary judgment. The court below had jurisdiction under 
the provisions of 28 U.S.C. 2201. This Court has jurisdiction 
under the provisions of 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


On October 24, 1955, upon a conviction for transporting a 
stolen motor vehicle in interstate commerce,’ appellee was sen- 
tenced by the District Court for the Western District of Michi- 
gan to imprisonment for a term of five years. He was released 
from custody on this sentence on March 18, 1959, on manda- 
tory release under 18 U.S.C. 4164. On April 8, 1960, he was ar- 
rested as a mandatory release violator, pursuant to a warrant 
issued by the United States Board of Parole, and returned to 
the United States Penitentiary, Atlanta, Georgia, where he 
had been serving his sentence prior to his release. Pursuant to 


? In violation of 18 U.S.C. 2312. 
(1) 


2 


the decision of this Court in Robbins v. Reed, 106 U.S. App. 
D.C. 51, 269 F. 2d 242 (1959), appellee was offered an oppor- 
tunity to be represented by counsel at the revocation hearing 
(App. 19). Originally, appellee indicated that he intended 
to retain counsel and asked that he be allowed to present wit- 
nesses on his behalf. Subsequently, he advised, however, that 
he was financially unable to retain counsel. Appellee was given 
a hearing on May 17, 1960, before a member of the Board. 
He was noi represented by counsel (App. 19) and did not 
present any witnesses.’ 

The charges against appellee were that he submitted a false 
report, lost contact with the probation officer, failed to maintain 
employment, and failed to demonstrate ability to adjust in the 
community. Appellee denied these charges, and the Parole 
Board member who conducted the hearing withheld his recom- 
mendation until a re-examination of the reports could be made 
and the probation officer contacted relative to appellee’s state- 
ments. Ultimately, on August 10, 1960, a supplemental re- 
port from the probation officer was received, and on September 
6, 1960, the Board of Parole revoked appellee’s mandatory re- 
lease (App. 23). 

Meanwhile, on July 28, 1960, appellee had filed a complaint 
in the court below for declaratory and injunctive relief against 
the chairman and the members of the Board of Parole, claiming 
illegality at the hearing, inter alia, on the ground that he was 
precluded from presenting witnesses (App. 17, 19). 

On October 3, 1960, appellants moved for summary judg- 
ment, and appellee, through appointed counsel, filed a cross- 
motion for summary judgment asking that the cause be re- 
turned to the Board for new proceedings at which he could ap- 
pear by counsel (App. 17,30). Ata hearing held on November 
29, 1960, the court (Hart, J.) allowed appellee to enlarge his 
motion for summary judgment to include all the relief asked for 
in the complaint, including a request for the presentation of 

2 Had appellee attempted to present the oral testimony of voluntary 
witnesses at the hearing he would not have been permitted to do so, in 
line with the Board’s long-standing practice of allowing only the oral 


testimony of the prisoner and written statements or affidavits of other 
interested persons. 
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voluntary witnesses at a new hearing before the Board. Ulti- 
mately, the court denied appellants’ motion for summary judg- 
ment and granted in part and denied in part appellée’s motion. 
In its order, signed December 1, 1960, the court directed’ the 
«Board of Parole, inter alia, (1) to vacate and set aside its order 
of mandatory release revocation entered on September 6, 1960, 
(2) to convene a new hearing within a reasonable time follow- 
ing the entry of the court’s order, and (3) to give appellee an 
opportunity to present the testimony of such witnesses on his 
‘behalf as would be willing to appear voluntarily for this pur- 
.pose (App. 33-34). 

On January 17, 1961, appellants filed their notice of appeal 
and moved the District Court for a stay of its order of De- 
cember 1, 1960. This motion was denied on the same date 
(App. 17). On January 19, 1961, appellants moved this 
Court for a stay pending appeal, and on February 6, 1961, the 
Court ordered that the order of the District Court be stayed 
pending the hearing and disposition of the appeal, provided that 
appellee be released from custody upon his filing of a recog- 
nizance bond with the Clerk in this Court. The bond was 
filed on February 13, 1961, and appellee was released on hale 
ary 14, 1961. 


STATUTES AND RULES 
18U SL. 4164 Released prisoner as parolee 


‘, A prisoner having served his term or terms less good-time 
deductions shall, upon release, be deemed as if released on 
parole until the expiration of the maximum term or terms for 
which he was sentenced less one hundred and eighty days. 
‘This section shall not prevent delivery of a prisoner to the 
authorities of any State otherwise entitled to his custody.. — 


18 U.S.C. 4201 Board of Parole; members; salaries : , 


There is hereby created in the Department of Justice-a 
Board of Parole to consist of eight members to be appointed by 
the President, by and with the advice and consent of the Sen- 
ate. ‘The annual rate of basic compensation of each member 
of the Board shall be $17,500. The members of the Board 
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first appointed under this section shall be appointed for terms 
as follows: Two for two years, two for three years, two for four 
years, and two for six years, respectively, from the effective 
date of this section. The term of office of a successor to any 
member shall expire six years from the date of the expiration 
of the term for which his predecessor was appointed, except 
that any person appointed to fill a vacancy occurring prior to 
the expiration of the term for which his predecessor was ap- 
pointed shall be appointed for the remainder of such term. 
Upon the expiration of his term of office, a member of the 
Board shall continue to act until his successor shall have been 
appointed and qualified. The Attorney General shall from 
time to time designate one of its members to serve as Chairman 
of said Board and delegate to him the necessary administrative 
duties and responsibilities. 


18 US.C. 4203 Application and release ; terms and conditions 


(a) If it appears to the Board of Parole from a report by 
the proper institutional officers or upon application by a pris- 
oner eligible for release on parole, that there is a reasonable 


probability that such prisoner will live and remain at liberty 
without violating the laws, and if in the opinion of the Board 
such release is not incompatible with the welfare of society, the 
Board may in its discretion authorize the release of such pris- 
oner on parole. 

Such parolee shall be allowed in the discretion of the Board, 
to return to his home, or to go elsewhere, upon such terms 
‘and conditions, including personal reports from such paroled 
person, as the Board shall prescribe, and to remain, while on 
parole, in the legal custody and under the contro! of the At- 
torney General, until the expiration of the maximum term or 
terms for which he was sentenced. 

Bach order of parole shall fix the limits of the parolee’s resi- 
denee which may be changed in the discretion of the Board. 

(b) The parole of any prisoner sentenced before June 29, 
1932, shall be for the remainder of the term or terms specified 
in his sentence, less good time allowances provided by law. - 
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18 U.S.C. 4205 Retaking parole violator under warrant ; time 
to serve undiminished 


A warrant for the retaking of any United States prisoner 
who has violated his parole, may be issued only by the Board 
of Parole or a member thereof and within the maximum term 
or terms for which he was sentenced. The unexpired term 
of imprisonment of any such prisoner shall begin to run from 
the date he is returned to the custody of the Attorney Gen- 
eral under said warrant, and the time the prisoner was on pac 
role shall not diminish the time he was sentenced to serve. 


18 U.S.C. 4207 Revocation upon retaking parolee 


A prisoner retaken upon 2 warrant issued by the Board of 
Parole, shall be given an opportunity to appear before the 
Board, a member thereof, or an examiner designated by the 
Board. 

The Board may then, or at any time in its discretion, revoke 
the order of parole and terminate such parole or modify the 
terms and conditions thereof. ; 


If such order of parole shall be revoked and the parole so 
terminated, the said prisoner may be required to serve all or 
any part of the remainder of the term for which he was 
sentenced. 


Rules of the United States Board of Parole (1958) 
Secrion II. Policies, Regulations and Procedures 


HEARINGS 


2 
At Institutions 


In order to insure an equalization of the work load and pro- 
vide all members with an opportunity to become acquainted 
with all institutions, the parole hearing schedule will provide 
so far as practicable for rotating hearing assignments. 

590801—61——2 
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Rules of the United States Board of Parole (1961) - 
Secrion II. Policies, Regulations and Procedures 
REVIEWS 
Washington Review Hearings 


Attorneys, relatives and other interested persons desirmg 
to submit memoranda or letters pertinent to any case should 
forward them to the Board’s headquarters. If such persons de- 
sire to appear in person for a hearing with members of the 
Board, they may do so at headquarters by addressing a request 
for appointment to the Parole Executive, United States Board 
of Parole, Washington, D.C. 

Except in emergency no appointments to appear before the 
Board in Washington on behalf of a prisoner will be scheduled 
during the ninety day period following the last of any previous 
such appearances. Likewise, an appointment before the 
Board will not be scheduled during the ninety day period fol- 
lowing an official Board action concerning a prisoner. Fur- 
ther, an appointment will not be scheduled prior to a Board 


decision to grant or deny parole or to establish a parole eligi- 
bility date. 

The above rules shall apply for all prisoners except in the 
case of a possible revocation of parole or mandatory release. 
In such instances an attorney, relative or other interested per- 
gon may appear by appointment, before the Board at any time. 
A quorum of two members is required for a hearing. 


STATEMENT OF POINTS 


Jnasmuch as there is no legal right to the appearance of wit- 
nesses at revocation hearings, the District Court erred in di- 
recting the United States Board of Parole to set aside its order 
of revocation of conditional release and to grant appellee s 
new hearing on which he would have to right to present the 
oral testimony of witnesses. 
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SUMMARY OF ARGUMENT 


Congress did not intend violator hearings to be formal in 
nature. The parole statute, 18 U.S.C. 4207, provides only that 
the prisoner “* * * shall be given an opportunity to appear.” 
The legislative history of the Act reveals that it was enacted so 
as to aid in the reformation of criminals. It was not designed 
to create a new legal status for a prisoner which could be 
altered only through a formal procedure akin to a court hear- 
ing. Release on parole was intended to be a release on good 
behavior for a trial period when this was not incompatible with 
the welfare of society. The judge of this compatibility is the 
Parole Board, not the courts. 

It is virtually impossible for the Board, under its present 
structure, to conduct formal hearings with the accompanying 
right to present witnesses. The uniform practice has followed 
informal, nonjudicial procedures. The Board has no subpoena 
power and therefore could be prevented from producing its 
own witnesses. 

The revocation of conditional release is presumptively correct 
and the burden is on the petitioner to establish otherwise. 
Court review traditionally has gone no further than to deter- 
mine whether there was some substantial evidence of violation. 
The reliability of that evidence is not before the courts. By 
the same token, it should be immaterial whether the evidence 
was adduced by way of oral testimony or by way of affidavits 
and written statements. Such written statements serve the 
purpose and do not create the practical burdens presented by 
the allowance of oral testimony. 


ARGUMENT 


I. Congress did not intend violator hearings to be formal in 
nature 


The federal statutory pasole scheme provides for the release 
of prisoners, as a matter of legislative grace, only upon such 
terms and conditions as the Board of Parole may prescribe. 
When these conditions are violated and the prisoner is retaken 
by a warrant, he can thereafter be required to serve out the re- 
mainder of his unexpired term, undiminished by the period 
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served on parole. 18 U.S.C. 4203; Doherty v. United States, 
280 F. 2d 35 (9th Cir., 1960). 

The procedure for parole revocation is outlined in 18 U.S.C. 
4207, which states: 


A prisoner retaken upon a warrant issued by the Board 
of Parole shall be given an opportunity to appear be- 
fore the Board, a member thereof, or an examiner desig- 
nated by the Board. 

The Board may then, or at any time in its discretion, 
revoke the order of parole and terminate such parole or 
modify the terms and conditions thereof. 


It is apparent that the statute provides only that “a prisoner 
* * * shall be given an opportunity to appear ** *” [em- 
phasis added], and nothing in the language or its legislative 
history indicates that this means more than it says. More 
specifically, there is no indication that section 4207 contem- 
plates that both the prisoner and his witnesses “* * * shall be 
given an opportunity to appear i ae 

The legislative history of the Act reveals that the federal 
parole statute was enacted so as to aid in the reformation of 


persons convicted. The statute clearly was not designed to 
create a new legal status for a prisoner which could be altered 
only through a formal procedure akin to a court hearing. 

The following comments by members of the House of Repre- 
sentatives at the time the original bill* was discussed on the 
floor of the House on May 16, 1910, give a clear indication of 
what Congress had in mind with respect to parole: * 


Mr. Crayton. Mr. Speaker, I have not time to go into 
all of the merits of this proposition. It is, I repeat, in 
accordance with the enlightened spirit of the age. It 
will tend to reform men now in prison, men who have 
been punished, and will be an inducement to all prisoners 
to behave themselves betters 

* Poblic Law 289, 36 Stat. 819. 


“45 Cong. Ree., Part 6, Gist Cong.—2d Sess. May 16, 1910, pages 6874, 
6377. 
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Mr. KitcHen. The release on parole is discretionary? 

Mr. Crayton. Yes; and revokable at any time that 
this parole board may elect to revoke it. A man is re- 
leased on his good behavior. He is released under bond: 
and security, so to speak, to behave himself well. 

* * * the objects of punishment are twofold. First, 
for the protection of society, we punish a criminal so 
that those seeing the guilty punished may take a warn- 
ing and beware of committing an offense of like kind. 
Again, the punishment is to reform the prisoner * * * 
I think this measure is reformatory in its nature. I 
know it is humane. 

Mr. Gorset. * * * The board does not alone deter- 
mine the eligibility of the prisoner, but whether there 
is reasonable probability that the prisoner, if parole be 
granted, will not violate any law and that such release 
is not incompatible with the welfare of society, and 
whether he had a good record while in prison; and if this 
is found in his favor, he is released upon such terms and 
conditions as that board may see fit to impose during 
the unexpired term of the sentence; the prisoner is under 
the absolute control of that board, and he may be appre- 
hended and returned at anytime on violation of his 
parole. Those are the safeguards for the benefit of so- 
ciety. This bill embodies the idea that prevails in many 
of the parole laws of the various States of the Union, 
under which much good has been accomplished. It is 
strange to relate that up to the present time we have no 
federal parole law. In that respect the Federal Gov- 
ernment has been behind the times, but is now following 
many of the States. 

Mr. Nye. * * * as a member of the Judiciary Com- 
mittee I have taken quite an interest in this bill. It is 
in keeping with our enlarged and growing feeling of 
humanity and mercy to our poor, fallible fellow-man. 
It purposes to extend as much of mercy and good will 
to the unfortunate and the vicious as is consistent with 
the safety of human society and the wholesome admin- 
istration of law. In the last analysis this Government. 
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rests upon the good faith and integrity of officials. 
Courts, the Executive, Members of Congress—whatever 
the office may be—on the integrity of the incumbent 
and his good judgment, in the last analysis, rests the 
administration of law. 

Release on parole was intended to be a trial period, a release 
on good behavior, revokable at any time, at the discretion of 
the Board. Parole was to be granted when it appeared not to 
be incompatible with the welfare of society. The Board was 
to be the judge of this compatibility, not the courts. Congress 
did not contemplate a full-dress hearing to determine whether, 
in fact, a violation of the Board’s rules had occurred. If it had 
envisaged this sort of procedure it certainly would have given 
some indication of its intention in the original statute or in 
subsequent revisions, instead of merely providing the prisoner 
with “* * * the opportunity to appear eee 

In short, only by doing violence to the language of the Act 
and the Congressional purpose can the conclusion be reached 
that a full dress hearing must precede each parole revocation. 


IL It is virtually impossible for the Board, under its present 
structure, to conduct formal hearings with accompanying 
right to present witnesses 

A. The administrative practice 


Since the enactment of the first federal parole statute in 
1910° the administrative practice has uniformly followed in- 
formal, nonjudicial procedures. The parolee’s appearance at 
the violator hearing consists of an interview with a Board mem- 
ber or examiner, at which the parolee gives his version of the 
circumstances leading to the issuance of the warrant. At the 
same time he may present sworn or unsworn statements in 
his behalf. 

The Board itself consists of eight members,” all of whom 
conduct institutional hearings on a rotating basis.” During 
the fiscal year ending June 30, 1960, the Board held 12,640 

* 36 Stat. 820, approved June 25, 1910. 


*18 U.S.C. 4201. 
* Roles of the United States Board of Parole (1958), supra, p. 5. 
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hearings, 1,686 of which were violator hearings.’ In creating 
an eight-man board,’ Congress could hardly have meant 
that each Board member, who conducts approximately 
1,600 hearings a year, some 350 of which are violator hearings, 
should preside over a full-dress adversary proceeding.” Time 
alone would not permit such a procedure. ; 

Moreover, if witnesses are brought to a hearing inside an 
institution serious security and other practical problems will 
inevitably be created. The security of inmates and the safety 
of prospective witnesses would be jeopardized. Last, but not 
least, the acceptance of appellee’s contention that he has the 
right to present witnesses will, of necessity, lead to the allow- 
ance of other procedures attendant to a full-dress hearing, such 
as the right to confrontation, right to cross-examination, right 
to invoke rules of evidence, and right to judicial review. For 
witnesses will be of little value unless they can be examined 
and cross-examined under rules of evidence, and the right to 
the attendance of witnesses will be of little value unless their 
substantive testimony can be further reviewed. In short, a 
decision to compel the Board to hear oral testimony would be 
a long step on the road to the transformation of the concept 
of parole revocation and indeed, parole itself. For little imagi- 
nation is required to foresee that, if parole revocation is made 
into a second trial, both the Congress and the Board of Parole 
will become increasingly cautious in their initial allowance 
of parole. ‘ 


B. The Board has no power to subpoena and therefore could be prevented 
from producing its own witnesses : 


‘Congress did not grant the Parole Board the right to 
subpoena witnesses. If appellee is allowed to present oral 
testimony or voluntary witnesses, the Board, in all probability, 
would have to present the testimony of the probation officer 

* Report of the Attorney General, 1960, pp. 428, 430. 

°64 Stat. 1085, Approved September 30, 1950. This act amended 18 


U.S.C. 4201 generally to provide for the appointment of eight Board mem- 
bers by the President instead of five members appointed by the Attorney 


¥ Of the eight members of the Board, only three are lawycrs. 
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and others who initiated or supported the original charges of 
violation, or incur the risk of court determinations of arbitrary 
revocations. Lacking subpoena power, the Board would be 
unable to produce its witnesses if, as may frequently be the 
case, they would be unwilling to travel across the country to 
testify concerning a revocation matter. Moreover, even if 
the Board did have subpoena power, it would be confronted 
with enormous administrative problems. For example, in many 
instances, the probation officer's adverse report is heavily relied 
upon by the Board. Under the procedure which would be 
compelled by the District Court’s ruling, probation officers, 
who are court-appointed, and whose primary functions include 
serving the court in matters of probation and presentence in- 
vestigations, would necessarily have to neglect these functions 
because they would have to spend a great deal of time traveling 
from one federal penal institution to another, giving testimony 
in cases involving prisoners who had previously been under 
their supervision. 


IIL. Applicable legal principles and the precedents indicate 
that the Court below was in error 


The hearings before the Board are unsworn and not bound 
by the rules of evidence. This is so in part because the pur- 
pose of the revocation hearing is as much to form a part of 
the rehabilitation process as to provide a check on the admin- 
istrative decision, already tentatively made, that the conditions 
of release were violated. Lopez v. Madigan, 174 F. Supp. 919. 
921 (N.D. Cal. 1959). Strict observance of technical rules of 
law and procedure accorded parties in a judicial proceeding 
is not required for such a hearing. Christianson v. Zerbst, 89 
F, 2d 40, 43 (10th Cir., 1937). 

Further, although the Board may not act arbitrarily and 
capriciously, it is equally clear, that under 18 U.S.C. 4207, 
revocation of conditional release is a matter solely within the 
Board’s discretion. From this it follows, as the Court of Ap- 
peals for the Third Circuit held recently in Washington v. 
Hagen, F. 24 —— (3d Cir., 1960), that: 


* * * This matter of whether a prisoner is a good risk 
for release on parole or has shown himself not to be a 


13 


good risk, is a disciplinary matter which by its very na- 
ture should be left in the hands of those charged with 
the responsibility for deciding the question * * * 

The period of continuous litigation is over when a man 
accused of a crime is tried, defended, sentenced, and, 
if he wishes, has gone through the process of appeal. 
Now the problem becomes one of an attempt at rehabili- 
tation. The progress of that attempt must be meas- 
ured, not by legal rules, but by the judgment of those 
who make it their professional] business. 

Likewise, in McCreary v. Kenton, —— F. Supp. —— (D. 
Conn. 1960) in a well-reasoned opinion, the court rejected the 
proposition that the revocation hearing must be full-scale, 
with the attendance and testimony of witnesses. Said the 
court: 


Revoking of Parole, like the granting of it in the first 
instance, is not, under the statutes, intended to be de- 
termined by means of fulldress adversary proceedings 
of a trial with right to counsel, right to summon wit- 
nesses, right to confrontation, ete. The words ‘op- 


portunity to appear’ do not call for a hearing of this 
sort. It is not lack of administrative due process that 
the prisoner is not entitled to have witnesses summoned 
and heard or that he may not appear with counsel * * * 


* * * * * * 


Of course, the Parole Board, like other bodies vested 
with power to exercise discretion, must have some rea- 
sonable basis for making its determinations. It cannot 
act arbitrarily or heedlessly, or through whim or ca- 
price. Moreover, Congress in using the words “op- 
portunity to appear” meant something more than the 
mere physical appearance of the prisoner before a mem- 
ber of the Board who would advise the prisoner why he 
had been retaken. It meant that the prisoner would be 
told of the charges on which the claim of breach of 
parole was based and that the Board member would 
hear the prisoner’s version of the incident or incidents 
involved in the charges and what evidence or sources 

590801—61—8 
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of proof the prisoner claimed were available to sustain 
his version. It meant that the Board would give fair 
consideration to what the prisoner had to say and to 
any relevant statements or affidavits of persons claim- 
ing to have knowledge of the facts, which the prisoner 
had furnished to the Board. It meant further investi- 
gation of sources of information where warranted. 


See also, Freedman v. Looney, 210 F. 2d 56 (10th Cir., 1954). 
This Court, in Fleming v. Tate, 81 U.S. App. D.C. 205, 156 
F. 2d 848 (1946), strongly suggested the same result when it 
said (81 U.S. App. D.C. at 206): 


Not one of these results is to be understood as following 
from our holding in this case * * * The presence of 
counsel does not mean that he may take over control 
of the proceeding. The receipt of testimony offered by 
the prisoner need not be governed by the strict rules of 
evidence, any more than the application of those rules 
is necessary in many informal administrative hearings. 
The presence of counsel and the receipt of testimony 
offered by the prisoner need not prolong the hearing 
beyond the time necessary in any event for the Board 
to ascertain the facts upon which it is to act * * * The 
statute requires an “opportunity” to appear, no more. 
The participation by counsel in a proceeding such as 
this need be no greater than is necessary to insure, to 
the Board as well as to the parolee, that the Board is 
accurately informed from the parolee’s standpoint be- 
fore it acts, and the permitted presentation of testi- 
mony by the parolee need be no greater than is neces- 
sary for the same purpose. [Emphasis supplied.] 

It should be noted that the Court spoke only of the testi- 
mony of the prisoner, not that of other witnesses. And it 
indicated its awareness of the practical problems attendant 
upon procedural complexities, suggesting that the presence 
of counsel and the receipt of the prisoner’s testimony would 
not overburden the Board. 
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Finally, sight must not be lost of the fact that the action of 
the Parole Board in revoking the conditional release is pre- 
sumptively correct. The burden is on the petitioner to estab- 
lish arbitrary action or denial of due process by the Board. 
Brink v. Looney, 238 F. 2d 618 (10th Cir., 1956). Even then, 
however, court review may go no further than to determine 
whether some substantial evidence of violation was before the 
Board. The reliability of that evidence is not a matter open 
to review by the court. Lopez v. Madigan, supra, at p. 922; 
Christianson v. Zerbst, supra. By the same token, it should be 
immaterial on court review whether the evidence was adduced 
by way of oral testimony, or, as under the present procedure 
of the Board, by way of affidavits and written statements.” 
Such written statements serve the purpose, and, as demon- 
strated supra, they do not create the burdens presented by the 
allowance of oral testimony. 


CONCLUSION 


Wherefore, it is respectfully requested that the decision of 
the District Court be reversed. 
Burge MarsHatt, 
Assistant Attorney General, 
Ouiver Gascz, 
United States Attorney, 
Harotp H. GREENE, ~ 
Kennera M. Levy, 


Attorneys, 
Department of Justice. 


2 The new Rules of Board, effective January 15, 1961, provide for Wash- 
ington review hearings, and provide specifically that at such hearings: “an 
attorney, relative or other interested person may appear by appointment, 
before the Board at any time.” Rules of the United States Board of 
Parole, 1961, p. 15 (F.P.I.-LK.), p. 6, supra. In this respect the new rules 
codify what, apparently, bas been the recent administrative practice. 
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APPENDIX 


Appellants’ motion for summary judgment. 

Affidavit of Mr. William K. McDermott, parole executive 

Affidavit of Myrl E. Alexander, Acting Director, Bureau of Prisons- - 

Letter to Parole Executive from Prokation Officer Rufus S. Nix 

Opposition of appellee’s to appellants™motion for summary judgment... 

Appellee’s cross-motion for summary*judgment-.._- 

Stipulation of fact 

Order denying appellant’s motion for summary judgment; granting in 
part and denying in part appellee’s cross-motion for summary 
judgment. 

Motion of appellants for a stay of judgment and order of December 1, 


Notiee of appeal. 


PROCEEDINGS 


28—Complaint, appearance and exhibit filed. 
3~—Motion of defts. for 2 summary judgment; affida- 
vits (2); e/m 10-8; M.C. Memo; App. Harold 
R. Tyler, Eugene N: Barkin & Oliver Gasch filed. 
19— Answer of pltf. to deft’s motion for summary judg- 
ment filed. 4 
8—Order appointing Geogge J. Goldsborough to repre- 
sent pltf. & continuing defts’ motion for sum- 
mary judgment to November 29, 1960, at 10 a.m. 
(N) McLaughlin, J. 
. 28—Opposition of pltf. to-defts’ motion for summary 
judgment; ¢/m 11-23-60 filed. 
 23--Motion of pltf. for summary judgment; c/m 11-23- 
60; stipulation of fact; P & A; MC. 11-23-60 
filed. a 
1—Order denying defts’ motion for summary judg- 
ment; cross motion: for summary judgment 
granted in part and denied in part (n) Hart, J. 


17—Motion of defts for a stay of the judgment and 
order of December 1, 1960; ¢/m 1-17-61 filed. 
17—Motion of defts for a stay of the judgment and 
order of December 1, 1960, Denited (sic) (fiat) 
(N) Hart, J. ¥ 
17—Notice of appeal by defts from judgment entered 
12-1-60, copies mailéd to pltf., pltf’s atty Reu- 
ben A. Garland and George J. Goldsborough, Jr. 
filed we 
7—Certified copy of order of U.S. Court of Appeals for 
D.C. that provided appellants arrange for the 
prompt release of appellee upon a recognizance 
bond, the order of District Court dated Decem- 
ber 1, 1960, is stayed pending appeal, further 
ordered that appellee shall be admitted to bail 
pending appeal upon. filing recognizance bond 
with Clerk of this Court (see order for de- 
tails) filed : 
qa7z) f. 
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In the United States District Court for the District of 
Columbia 


Civil Action No. 2393-60 


Luioyp D. BurrerwortH, PLAINTIFF, Box P.M.B. 76845-A, 
ATLANTA 15, GEORGIA 
v. 


GeorcE J. REep, CHAIRMAN, Unrrep States Boarb oF PAROLE, 
Eva Bowrtne, Jonn E. Henry, Wituram F. How ann, JR., 
Wiiuram Donovan, Memsers or UNITED STATES BOARD OF 
PAROLES, DEFENDANTS 


Complaint for declaratory and injunctive relief 


Luoyp D. BurrerwortTH, 
Box P.M.B. 76846-A, 
Atlanta 15, Georgia (Pro. Se.). 


In the United States District Court for the District of Columbia 


Luoyp D. ButrerworTtH oN Morton For LEAVE TO PROCEED 
in Forma PAUpERIS AS IS PROVIDED FOR AND AUTHORIZED 
UNDER TITLE 28, SEcTION 1915, UNITED Srates Cope 


Motion and affidavit 


Now comes Lloyd D. Butterworth, movant and plaintiff 
herein, and moves this Honorable Court to be allowed to file 
his annexed complaint for declaratory and injunctive relief in 
forma pauperis, aforenamed plaintiff and movant hereby de- 
clares, avers, and swears that he is a citizen of these United 
States by birth, that he is a poor person as is defined in Title 
28, Section 1915, United States Code, and is thereby unable 
to prepay the cost of his said poverty and lack of ways and 
means to give security thereof, he must pray the indulgence 
of this court to allow him to file his meritorious cause of action 
in forma pauperis. 

ak Lion D. BurrerworTH. 
Sworn to before me this 26th day of July 1960. 


Parole Officer: Authorized by the Act of July 7, 1966 to 
‘Administer Oath (18 U.S.C. 400k). 
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Complaint for declaratory and injunctive relief 


1. This is an action for declaratory judgment under the 
declaratory judgment act (28 U.S.C. Section 2201) and for 
injunctive relief. 

2. The plaintiff, Lloyd D. Butterworth, is being held in the 
United States Penitentiary, at Atlanta, Georgia, upon orders 
of the United States Board of Paroles (hereafter referred to 
as Board) issued on or about March 26, 1960. 

3. The above-named defendant, Reed, is chairman of the 
Board and the other above-named defendants are members 
of the Board. The Board is located in the #H.0.L.C. Building, 
Washington, D.C. 

4. On or about July 19, 1959, plaintiff was released on con- 
ditional release from the United States Penitentiary, at At- 
lanta, Georgia, after serving approximately (45) months, on 
a (5) five-year sentence. 

5. On or about April 8, 1960, plaintiff was arrested, alleging 
that plaintiff had violated his conditional release: Plaintiff 
was forthwith imprisoned at the United States penitentiary 
of Atlanta, Georgia, without benefit of seeing a warrant calling 
for his arrest, without benefit of facing his accuser, without 
benefit of presenting witnesses, further violating plaintiffs con- 
stitutional rights by confining him without just cause, and for 
a period of more than (72) hours. 

6. On or about April 18, 1960, plaintiff was brought before 
Mr. John B. Maguire, chief classification and parole, at the 
United States Penitentiary, Atlanta, Georgia, and advised of 
(3) three counts as a C-R.V. also advised of plaintiff’s right to 
counsel, at which time plaintiff asked for counsel but was de- 
nied, because of lack of funds. 

7. On or about May 17, 1960, plaintiff was brought before 
the examiner of the Board, at which time plaintiff heard for 
the first time additional charges asa C.R.V. 

8. Plaintiff has not at this date, July 25, 1960, received any 
word from the United States Board of Parole, concerning his 
case. 

9. Plaintiff will show this court through competent evidence 
that had plaintiff been properly advised (as prescribed by 
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law) of the charges against him, plaintiff could and would 
have presented evidence making the charges against him as a 
CR.V. misleading, unjust and untrue. 

10. Plaintiff will now present facts to the court, on or about 
May 9, 1960, a letter was written to Mr. D. B. Laughlin, parole 
officer, here at the penitentiary, concerning a statement to be 
presented at my “hearing,” plaintiff understands that state- 
ment was never used. Plaintiff served (45) forty-five months. 
and upon returning to prison learned that he still has (585) 
days to serve. Therefore causing him to serve approximately 
(51% years) on a legal (5) five year sentence. Plaintiff learned 
on or about May 17, 1960, that he was accused of associating 
with a known criminal, the person named one “Earl Gandie,” 
is now and has been for several years and inmate of the Ala- 
bama State Penitentiary. This was learned after my hearing 
(2) failing to work regular: Plaintiff is registered with (5) 
five different employment agencies plus numerous concerns, in 
Birmingham, Ala. At the time of plaintiff's arrest he was 
repairing and redecorating a private home in exchange for 
room and board. 

Plaintiff believes that after an unnecessary delay of (75) 
seventy-five days the Board is deliberately causing plaintiff to 
suffer, therefore, violating his constitutional rights as a citizen 
of the United States of America. Plaintiff prays that after a 
proper hearing before this court a mandatory injunction be 
brought against said Board ordering that plaintiff be forth- 
with released and restored to freedom. 

For such other and further relief as may be proper and 
appropriate plaintiff forever prays. 

Respectfully submitted. 


This 26th day of July 1960. 


Lioyp D. BurrerwokTH. 


List of witnesses 
1. Brig. W. C. Young, Salvation Army, 2505 11th Ave. 
No., Birmingham, Ala. 


2. Mrs. W. C. Young, 2505 11th Ave. No., Birmingham, 
Ala. 
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3. Orville Pittsinger, office manager, Salvation Army, 2505 
11th Ave. No., Birmingham, Ala. 

4. Mr. John Swafford, night watchman, Salvation Army, 
2505 11th Ave. No., Birmingham, Ala. 

5. Miss Rachel E. Gunter, 72 Baker St. NW. (apt. 310), 
Atlanta, Ga. 

6. Luther Garrison, 1400 29th St. No., Birmingham, Ala. 

7. Catherine Butterworth, 301-A Pine St. (Garywood) 
Bessemer, Ala. 

8. Mary Earwood, 301-A Pine St. (Garywood), Bessemer, 
Ala. 

9. Carlyon Earwood, 301-B Pine St. (Garywood), Besse- 
mer, Ala. 

10. A Mr. Nelson of the Alabama State Employment Serv- 
ice, Birmingham, Ala. 

11. Jimmie Russell, 301-A Pine St. (Garywood), Bessemer, 
Ala. 

CERTIFICATE 


I, Lloyd D. Butterworth, being duly sworn, depose and say 
that the foregoing contents of complaint are true to the best 
of my knowledge and belief. 

Luorp D. BurrerworTH. 

Sworn to before me this 26th day of July 1960. 


Parole Officer: Authorized by the Act of July 7, 1966 
to Administer Oaths (18 U.S.C. 4004). 


United States District Court For The District of Columbia 
Civil Action. No. 2393-60 


Luoyp D. BUTTERWORTH, PLAINTIFF 
v. 

Grorcs J. Rump, CHamMaN, UNiTep States Boarp or PARoLe, 
Eva Bowrine, Joun E. Henry, Wiii1am F. How ann, Jr., 
Wiiuiam Donovan, Memeers Unirep Srates Boarp or 
PAROLE, DEFENDANTS 
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Defendants motion for a summary judgment 


Come now the defendants by their attorney, the United 
States Attorney and respectfully move the court for an 
order granting a summary judgment in their favor on the 
grounds that no genuine issue as to any material fact exists, 
as more particularly appears from the affidavit of William K. 
McDermott, Parole Executive, United States Board of Parole 
and the certificate of Myrl E. Alexander, Acting Director, Bu- 
reau of Prisons, which are attached hereto, and that defendants 
are entitled to a judgment as a matter of law. 

Harotp R. Trier, Jr. 
Assistant Attorney General. 
Evaenn N. BakkIN, 
Attorney, Department of Justice. 
Ourver GascH, 
United States Attorney, 
Of Counsel. 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Motion for 
Summary Judgment has been made upon plaintiff by mailing 
a copy to the plaintiff, Lloyd D. Butterworth, United States 
Penitentiary, Atlanta, Georgia, this 3d day of October 1960. 

Eucene N. BarKIN. 


United States District Court for the District of Columbia 
Luorp Danie, BUTTERWORTH, PLAINTIFF 
v. 
Unrrep States Boarp oF PAROLE, ET AL., DEFENDANTS 
AFFIDAVIT 

Disrricr oF COLUMBIA, 88: 

I, William K. McDermott, first being duly sworn, depose 
and state that: gi 

I am employed as Parole Executive for the United States 
Board of Parole whose offices are located in Washington, D.C. 
I certify that I have reviewed the Washington file record of 
Lloyd Daniel Butterworth which reveals the following infor- 
mation: 
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Lloyd Daniel Butterworth received a hearing as an alleged 
mandatory release violator at the United States Penitentiary, 
Atlanta, Georgia, on May 17, 1960 before a Member of the 
United States Board of Parole At this hearing Mr. Butter- 
worth controverted a great deal of the information which had 
been alleged against him in connection with his alleged viola- 
tion. The Board of Parole thereupon requested the Chief 
United States Probation Officer at Birmingham, Alabama to 
conduct a complete reinvestigation of the entire circumstances 
of Mr. Butterworth’s alleged violation. The Board withheld 
action in the case until this investigation could be completed 
and the report received from the probation officer. Upon re- 
ceiving this report as of August 10, 1960, the Board proceeded 
with its review of the case and on September 6, 1960 entered 
an order of mandatory release revocation in the case of Lloyd 
Daniel Butterworth. 

Wiiuiam K. McDermort, 
Parole Executive, 
United States Board of Parole. 


Subscribed and sworn to before me this day of 
1960. 


Notary Public, D.C. 


United States District Court for the District of Columbia 


Luorp Danie. BurrerworTH, PLAINTIFF 
Vv. 


Unrrep Staves Boarp oF PAaROLe, ET AL., DEFENDANTS 
AFFIDAVIT 


District or COLUMBIA, 88: 

I, Myrl E. Alexander, Acting Director of the Bureau of 
Prisons, Department of Justice, do hereby certify that I am 
acting as the administrative head of said Bureau of Prisons, 
with official duties at Washington, D.C. 

J further certify that I have lawful custody of the records 
and files of the said Bureau, including the records of the United 
States Board of Parole pertaining to individual prisoners. 
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I further certify that the following attached instrument is 
an exact copy of an original document relating to Lloyd Daniel 
Butterworth, #76845-—A ; 

Letter to Parole Executive from Prohibition Officer 
Rufus S. Nix, dated August 9, 1960. 


In witness whereof, I have hereunto set my hand and caused 
the seal of the Bureau of Prisons to be affixed this day 
of —————- 1960. 


Myr BE. ALEXANDER, 
Acting Director, Bureau of Prisons. 


Unrrep Srares Distaicr Court 
OFFICE OF THD PROBATION OFFICER 
Northern District of Alabama 
Avcust 9, 1960. 


Re: Lloyd Daniel Butterworth, Reg. No. 76845-A 


Mr. Wiuuram K. McDermort, 
Parole Executive, U.S. Board of Parole, 
HOLC Building, Washington, D.C. 

Dear Mr. McDermort: The following is a summary of the 
supervision of the above named man as requested by you. I 
have also enclosed a copy of his monthly report for January, 
1960, which was received in this office on February 11, 1960. 

On August 12, 1959, Butterworth reported to the Birming- 
ham Office on temporary leave from the Atlanta Probation 
Office. He was staying with his sister-in-law, Mrs. H. R. But- 
terworth, at 301A Pine Street, Garywood, Bessemer, Alabama. 
His brother was in the Army in Germany. He worked a few 
days for the Diamond Automobile Tire, Battery, and Acces- 
sory Company in Birmingham, Alabama, but stated that he 
quit because he wasn’t making any money. 

On August 21, 1959, he telephoned the office to say he was 
working for Mr. Robert Riggs, Associate Furniture Company, 
1044 Tuscaloosa Avenue, Birmingham, Alabama, as a sales- 
man. He was to be paid $20.00 a week and a commission vary- 
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ing from 2% to 10%. He stated later that he quit after one: 
week when Mr. Riggs sold one-half of the business. 

I advised Butterworth to register with the State of Alabama 
Employment Service and he later advised that he had as well 
as several other employment services. I contacted Avondale 
Mills in Birmingham, Alabama, about a job for him and Mr. 
Joe Landers of the Alabama State Employment Service. Mr. 
O. W. Earwood, father to Mrs. H. R. Butterworth, subject’s 
sister-in-law, advised he would furnish room and board until 
Butterworth found a job. Incidentally, I later talked with 
Mr. Landers who advised that he had one interview with 
Butterworth who did not fill out an application, and who did 
not report regularly to his office. It is quite possible that 
Butterworth reported to a clerk inquiring if any jobs were 
open but he did not report directly to Mr. Landers. 

Subject’s monthly report for August 1959, was received on 
September 10, 1959, and showed that he was not working but 
that his address was 301A Pine Street, Bessemer, Alabama. It 
failed to show that he worked at the Diamond Automobile Ac- 
cessory store and at the Associate Furniture Company. 

On October 6, 1959, the office secretary wrote to Butterworth 
at 301A Pine Street, Bessemer, sending him six monthly report 
blanks. 

The monthly report for September 1959, dated October 8, 
1959, and received in this office October 9, 1959, showed Butter- 
worth’s address as 301A Pine Street, Bessemer, Alabama, and 
that he worked 30 days for Mrs. Mary J. Earwood in her cafe 
and received $84.00. On September 4, 1959, I talked to Mrs. 
H. R. Butterworth, subject’s sister-in-law, and Butterworth, 
himself, who advised that they decided to move out to a house 
together. I advised them that this would not look good since 
subject’s brother was in the Army. Mrs. Butterworth stated 
that they could live off of her husband’s allotment. They 
finally decided not to make this move. 

The report for October 1959 was received November 5, 
1959, and showed an address of Route 8, Box 982, Birmingham. 
T have been unable to identify this address. The telephone 
number on the report was State 7-3218 which belongs to Mr. 
Earwood. The report showed 15 days worked but no employer 
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and that Butterworth was being supported by friends and rela- 
tives and had an income of $30.00. He changed his address 
without permission. 

On December 14, 1959, this office wrote Butterworth to 301A 
Pine Street, Bessemer, Alabama, sending six monthly report 
blanks. According to Mrs. O. W. Earwood, subject disap- 
peared from their residence somewhere around November 1, 
1959. 

The report for November 1959, received December 4, 1959, 
showed subject’s address at 2505 11th Avenue, North, Birming- 
ham, Alabama, at the Salvation Army. He moved again with- 
out permission and without notifying this office of his situation 
with the Salvation Army until the report came in. 

Butterworth’s report for December 1959, received January 
4, 1960, showed him still at the Salvation Army and that he 
received an income of $15.00. This report was dated January 
1, 1960, which was the day that subject left. the Salvation 
Army. 

On February 10, 1960, the Salvation Army was contacted 
and it was learned that Butterworth, who had entered the Sal- 
vation Army on November 10, 1959, had gotten drunk and 
walked off without permission on January 1, 1960. He had 
been off with a couple of other members, drinking. This 
change, of course, was without permission or notifying this 
office. 

The report for January, 1960, was received on February 11, 
1960, and showed his address at 301A Pine Street, Bessemer, 
Alabama, again and employment with O. W. Earwood in his 
cafe at 915 Warrier Road, Birmingham, Alabama. Income was 
listed at $45.00 after working 14 days. Mrs. O. W. Earwood 
advised that her husband was in the hospital in January of 
1960 and she had worked Butterworth for about two weeks 
at $3.00 a day and meals but that he was living in some hotel in 
Birmingham. His report did not show his correct address. 

On February 5, 1960, Butterworth talked over the telephone 
to an office secretary, stating he had overlooked bringing in his 
report and that he found it in his coat pocket. He said he was 
working and would mail in the report. 
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On March 9, 1960, a contact was made with Mrs. Earwood 
(confidential) and she stated that Butterworth left about 
month ago and was probably working with Bob Riggs’ Furni- 
ture Company. While working for her in the cafe, she told 
him not to cash any checks for a Donald Marcus who had at- 
tempted to get her to cash afalsely looking check. Afterwards, 
the same day, she left and Butterworth cashed a $10.00 check 
for Marcus, who was later apprehended by Federal Authorities 
for the Dyer Act. Marcus is presently facing a State charge 
for giving this bad check. 

On March 9, 1960, a letter was written to Butterworth at 
301A Pine Street including report blanks and asking for his 
February report. 

On March 10, 1960, a routine letter was written to the Board 
that the officer was unable to locate Butterworth and that his 
report may come in and that the officer would continue to try 
to locate him. Mrs. Earwood had also reported that Butter- 
worth was keeping company with a bad bunch of boys, one of 
whom had broken into her cafe. She stated that he had also 
been drinking. 

On March 10, 1960, Mr. Riggs of the Cheap John Furniture 
Company, Birmingham, Alabama, was contacted (confiden- 
tial) and he stated that Butterworth worked for him two or 
three days in February and did well and had great potential 
but that he got-drunk and walked off the job. Mr. Riggs stated 
that Butterworth was reported to be on skid row with a friend 
that runs a cafe and was staying in a room near the cafe and 
running with a bad bunch of people. 

On March 9, 1960, the Salvation Army was contacted (con- 
fidential) and Butterworth had not returned there. It was re- 
ported that he did well while at the Salvation Army until he 
got drunk on January 1, 1960, and left without their permission. 

The report for February, 1960, was received on March 11, 
1960, showing an address of 301A Pine Street, Bessemer, Ala- 
bama, and that Butterworth was working for 0. W. Earwood 
and had made $200.00 after working 26 days. 

On March 14, 1960, a letter was written to subject at 301A 
Pine Street, Bessemer, Alabama, in hopes it would be forwarded 
to his new address. 
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On March 15, 1960, the letter of March 9, 1960, was returned 
marked “Moved, Left No Address”. 

On March 16, 1960, a letter to the Board that the officer was 
unable to locate subject. 

On March 16, 1960, the letter of March 14, 1960, was returned 
to this office. 

On March 11, 1960, it will be noted, subject’s monthly report 
was received for the month of February 1960, but he was not 
at the address or the place of employment listed by him. 

On March 24, 1960, a Parole Violator’s Warrant was received 
from the Board. 

On March 30, 1960, subject was located in the Birmingham, 
Alabama, Jail after being arrested for attempting to burglarize 
a cafe. 

On March 30, 1960, the Birmingham, Alabama, Police were 
notified to hold subject after realizing a Butler alias given sub- 
ject by a local newspaper article was probably a misrepresenta- 
tion by the reporter. 

On March 31, 1960, the Parole Officer took a statement from 
from Butterworth in the Jefferson County, Alabama, Jail. 

On April 1, 1960, the Parole Officer talked with Mrs. Earl 
Gunter, with whom subject had been apparently living. 
She stated that they planned to marry. Parole Officer also 
talked with Mr. R. M. Stanley, 1400 29th Street, North, Bir- 
mingham, Alabama, who is the owner of Monte’s Cafe and 
who owned the house in which Butterworth and Mrs. Gunter 
were living. 

On April 18, 1960, a letter and summary and review of the 

case was forwarded to the Board stating that charges of 
burglary had been dismissed in the Jefferson County, Alabama, 
Court of Felonies & Misdemeanors on April 8, 1960. 
. In regard to the Board’s letter of June 28, 1960, there is no 
record of Butterworth’s contacting this office on October 3, 
1959, regarding his change of address. Monthly reports dated 
October 8, 1959, carried the same 301A Pine Street, Bessemer, 
Alabama, address. 

There is no record of Butterworth advising this office on 
December 3, 1959, of his change of address to the Salvation 
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Army, although his report of November, 1959, dated Novem- 
ber 30, 1959, showed the change. 

Butterworth returned to work for Mrs. O. W. Earwood in 
February of 1960 but, according to her, did not live at her 
home at 301A Pine Street, Bessemer, Alabama, but lived “up- 
town” in a hotel. He did not advise this office of leaving the 
Salvation Army until his report for January of 1960 came in 
on February 11, 1960. 

Butterworth claims to have moved to 1400 29th Street, 
North, Birmingham, Alabama, on February 5, 1960, and did 
not advise this office. His report for February, 1960, received 
on March 11, 1960, continued to show 301A Pine Street, Besse- 
mer, Alabama, and that he worked for O. W. Earwood 26 
days which was not so since he worked only 14 days in Jan- 
uary of 1960 during the time Mr. Earwood was in the hospital. 

I hope that the above information will be of help to you. 
I wish to apologize for this report being delayed. 

Very truly yours, 
W. Foster JogpaN, 
Chief, U.S. Probation Officer. 


By: Rurvs S. Nrx, 
US. Probation Officer. 
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In the United States District Court for the District of Columbia 
Civil Action No. 2393-60 


Lioyp D. BurrerworTH, PLAINTIFF 
v. 
Grorce J. REED, ET AL., DEFENDANTS 


Plaintiffs points and authorities in opposition to defendant’s 
motion for summary judgment 


Comes now the plaintiff and for his points and authorities 
in opposition to defendants’ motion for summary judgment 
respectfully shows: 

1. Plaintiffs pro se complaint, filed prior to the appointment 
of counsel to represent his interests, should be treated as em- 
bodying the following four (4) counts: 

(a) At the time of his arrest on the violators warrant, 
plaintiff was denied due process of law. 

(b) Plaintiff was denied the right to appear with counsel 
at the revocation hearing and denied the right to present 
testimony. ‘ 

(c) The undue delay on the part of the Board in reaching 
a decision in this case amounts to a denial of due process of 
law. 

(d) Plaintiff was prevented from presenting evidence on 
his behalf because he was not properly advised of the charges 
against him. 

2. The Government has moved for summary judgment as 
to all four counts asserting that no genuine issue as to any 
material fact exists. As to counts denominated (a), (c) and 
(d) above, plaintiff denies that no genuine issue of material 
fact exists as more particularly appears from the several aff- 
davits prepared and filed pro se which are before the Court 
and prayed to be read as a part hereof. ‘ 

3. However, plaintiff has himself filed a cross motion for 
summary judgment as to count (b) and believes that the grant- 
ing of this motion will be fully dispositive of the entire contro- 
versy now before the Court in that the failure to grant the 
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plaintiff the “right to appear with counsel and to present testi- 
mony” undermines the validity of the parole revocation. 

Accordingly, plaintiff respectfully requests that. defendants’ 
motion be denied; that plaintiff’s cross motion be granted and 
the Court declare the revocation invalid. 

Respectfully submitted 
(S) Grozce J. GoLpsBoR0UGH, Jr. 
Attorney for Plaintiff. 


CERTIFICATE OF SERVICE 


A copy of the foregoing Points and Authorities was mailed, 
postage prepaid, this 23d day of November, 1960, to Eugene 
N. Barkin, Attorney, Department of Justice, Washington 25, 
D.C., counsel for defendants. 

(S) Gzorce J. Gotpsporoucs, Jr. 


In the United States District Court for the District of Columbia 


Civil Action No. 2393-60 


ELzoyp D. BurrekworTH, PLAINTIFF 
v. 


Gxoxen J. RExp, ET AL., DEFENDANTS 
Plaintiffs cross motion for summary judgment 


Comes now the Plaintiff and files this cross motion for sum- 
mary judgment, as to that Count set forth in paragraph 6 of 
plaintiff's pro se complaint, on the ground that there is no 
genuine issue of any material fact as to that count and that the 
plaintiff is entitled to judgment as a matter of law. 

In support of his cross motion plaintiff has attached hereto 
and is filing herewith a Stipulation of Fact together with points 
and authorities in support of this motion. 

(S) Georcn J. Gorpsnorovex, Jr., 
Appointed Counsel for Plaintiff, 
2000 K Street NW., Washington 6, DC., 
; FE 7-3121. 
CrRTIFICATE OF SERVICE 


A copy of the foregoing Motion together with the accom- 
panying Stipulation of Fact and Points and Authorities was 
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mailed, postage prepaid, this 28d day of November 1960 to 
Eugene N. Barkin, Attorney, Department of Justice, Washing- 
ton 25, D.C., Counsel for Defendants. 

(S) Georce J. GoupsBorovucH, Jr. 


In the United States District Court for the District of 
Columbia 


Civil Action No. 2393-60 


Lioyp D. BurrerworTH, PLAINTIFF 
v. 


Gsorce J. REED, ET AL., DEFENDANTS 


Stipulation of fact 


It is hereby stipulated by the parties, through their respec- 
tive counsel, that: 

1. On April 19, 1960 when the plaintiff was advised of his 
right to be represented by counsel at his revocation hearing, 
plaintiff was indigent within the meaning and intent of 28 
USC § 1913 and without the funds to employ counsel; and 

2. Although plaintiff advised the Member of the United 
States Board of Parole assigned to conduct the revocation 
hearing on May 17, 1960 that (1) he desired to be represented 
by counsel, (2) he was without funds to employ counsel, and 
(3) he wished to have counsel appointed to represent him in 
the proceedings, no counsel was in fact appointed to represent 
him. 

Grorcs J. GotpsBoroucsH, Jr., 
Attorney for Plaintiff (appointed 
by the United States District 
Court for the District of Co- 
lumbia), 


Eucene N. Baskin, 
Attorney, Department of Justice, 
Counsel for Defendants. 


33 
In the United States District Court for the District of Columbia 
Civil Action No. 2393-40 


Lioyvp D. BuTTreRWORTH, PLAINTIFF 
v. 
Gerorce J. REED, ET AL., DEFENDANTS 


Order 


This cause came on for hearing upon Defendants’ Motion 
for Summary Judgment and Plaintiff's Cross-Motion for Sum- 
mary Judgment. During the course of the hearing on the 
said cross-motions, by consent of counsel for both parties 
leave was granted plaintiff orally to enlarge his cross-motion 
to include all of the relief sought by the complaint. After 
hearing argument of respective counsel and upon careful con- 
sideration of the record it is, by the Court, this lst day of 
December, 1960, 

Ordered: 

1. That Defendants’ Motion for Summary Judgment be, and 
it hereby is, denied. 

2 That Plaintiff’s Cross-Motion for Summary Judgment 
be, and it hereby is, granted in part and denied in part as 
follows: 

(a) The United States Board of Parole is directed to vacate 
and set-aside its Order of mandatory release revocation en- 
tered on September 6, 1960 in the case of plaintiff Lloyd 
Daniel Butterworth. 

(b) The United States Board of Parole is further directed 
to convene a hearing within a reasonable time following entry 
of this Order on the alleged violation of conditional release by 
plaintiff Lloyd Daniel Butterworth at which hearing the plain- 
tiff shall be given an opportunity to appear, to be represented 
by counsel of his choice, to testify in his own behalf if he so 
elects, and to present the testimony of such witnesses on his 
behalf as are willing to appear voluntarily for this purpose, 
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it being understood that such witnesses shall be examined at 
the time of the hearing attended by the plaintiff and in his 
presence, and that the testimony of said witnesses shall be 
limited to matters relevant and material to the alleged 
violation. 

(c) To the extent that applicable prison regulations prevent 
effective communication by plaintiff with such persons as he 
desires to call as witnesses, the United States Board of Parole 
is further directed to ascertain from plaintiff the names and 
addresses of such persons as he desires to call as witnesses and 
to communicate to said witnesses plaintiff’s request that they 
appear, stating the time, place and purpose of said hearing. 

(d) Nothing in this Order is to be construed as requiring the 
United States Board of Parole to appoint or otherwise provide 
counsel for plaintiff at said hearing, plaintiffs ight to appear 
by counsel being expressly limited to counsel retained or 
otherwise secured by him. 

(S) Georce L. Harr, Jr., 
Judge. 

Seen and approved as to form: 
(S) Evucene N. Barkin, 

Department of Justice, 

Attorney for Defendants. 

GerorcE J. GOLDSBOROUGH, Jr., 

Attorney for Plaintiff. 


United States District Court for the District of Columbia 
Civil Action No. 2393-60 


Luoyp DANIEL BUTTERWORTH, PLAINTIFF 
v. 


Grorce J. REED, BT AL., DEFENDANTS 


Defendants’ motion for a stay of the Judgment and Order of 
December 1, 1960 


Come now the defandants, by their attorney, and respect- 
fully move this Court for an order staying the Court’s Order 
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of December 1, 1960, directing the United States Board .of 
Parole to vacate and set aside its order of mandatory re- 
lease revocation entered on September 6, 1960, and to convene 
a new revocation hearing within a reasonable time at which 
plaintiff shall be given an opportunity to appear, to be rep- 
resented by counsel of his choice, to testify in his own behalf 
if he so elects, and to present the testimony of such witnesses 
as are willing to appear voluntarily for this purpose for the 
following reasons: 

1. The Government has filed notice of appeal from the 
Order of this Court dated December 1, 1960. 

2. The Order and Judgment entered in this case involve 
substantial questions of law insofar as the plaintiff’s right to 
present the testimony of voluntary witnesses is concerned. 

3. In order to prevent the question involved in this appeal 
from becoming moot, it is necessary that the said Order of 
this Court be stayed pending the hearing and determination of 
said appeal since, otherwise, the defendants will be required to 
convene a new revocation hearing prior to that time. 


Harotp R. True, Jr., 
Assistant Attorney General, 
EucEenE N. BarkIN, 
Attorney, 
Department of Justice. 


Ourver GascH, 
United States Attorney. 


CertiFicaTs OF SERVICE 


I hereby certify that service of the foregoing Defendants’ 
Motion for a Stay of the Judgment and Order of December 1, 
1960, has been made upon plaintiff and his attorneys by mail- 
ing a copy to the plaintiff, Lloyd Daniel Butterworth, 
#:76845-A, United States Penitentiary, Atlanta, Georgia, and 
plaintiff's attorneys, Reuben A. Garland, Esquire, Candler 
Building, Atlanta 3, Georgia, and George J. Goldsborough, Jr., 
Esquire, 2000 K Street NW., Washington 6, D.C., this 17th 
day of January 1961. 

Evoens N. Barkin. 
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United States District Court for the District of Columbia 
Civil Action No. 2393-60 


Liorp DANIEL BourrerwortH, PLAINTIFF 
v. 


Georce J. Rep, ET AL., DEFENDANTS 
Notice of appeal 

Notice is hereby given this 17th day of January 1961, that 
the defendants, George J. Reed, et al, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the first day of 
December 1960, in favor of Lloyd D. Butterworth, plaintiff, 
against said George J. Reed, et al, defendants. 


Haroxp R. Truze, Jr., 
Assistant Attorney General. 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Notice of Ap- 


peal has been made upon plaintiff and his attorneys by mailing 
a copy to the plaintiff, Lloyd Daniel Butterworth, #76845-A, 
United States Penitentiary, Atlanta, Georgia, and plaintifi’s 
attorneys, Reuben A. Garland, Esquire, Candler Building, At- 
lanta 3, Georgia, and George J. Goldsborough, Jr., Esquire, 
2000 K Street, N.W., Washington 6, D.C., this 17th day of 
January 1961. 


Evucene N. Barkin. 
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Lioyp DanIEL Burrerwortu, Appellee 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 16178 
Grorce J. Reep, er au., Appellants 
v. 


Luoyvp Dante, Burrerworrs, Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTEICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


1. Appellee relies upon a supposed distinction between 
mandatory release and parole, asserting that he ‘‘was re- 
leased as a matter of right and thus procedural due process 
demands a greater showing to deprive him of that right than 
the ordinary procedures laid out for the revocation of a 
parole which was granted in the discretion of the Board.”’ 
(Appellee’s Brief, p. 8). 

Appellee apparently does not dispute the fact that 
mandatory releasees and parolees are treated identically 
under the controlling statutes. Since, under 18 U.S.C. 4164, 
a mandatory releasee must ‘‘be deemed as if released on 
parole until the expiration of the maximum term or terms 
for which he was sentenced less one hundred and eighty 
days’’ (emphasis added), the provisions of 18 U.S.C. 4207, 
which govern parole violator proceedings, govern manda- 
tory release violator proceedings as well. No statutory 
distinction, therefore, can be made between the mandatory 
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releasee and the parolee for purposes of determining ap- 
propriate procedure at revocation proceedings. Lopez v. 
Madigan, 174 F. Supp. 919, 920 (N.D. Cal. 1959). 

Nor can any constitutional distinction be made. What- 
ever procedural rights a parolee may have at a revocation 
hearing are derived not from the Constitution, but solely 
from the governing statute. Fleming v. Tate, 81 U.S. App. 
D.C. 205, 156 F. 2d 848; Washington v. Hagen, 287 F. 2d 332, 
333 (CLA. 3, 1961); United States ex rel. Harris v. Ragen, 
177 F. 2d 303, 304 (C.A. 7, 1949); Bennett v. United States, 
158 F. 2d 412, 414 (C.A. 8, 1946), cert. denied, 331 U.S. 822; 
cf. Escoe v. Zerbst, 295 U.S. 490, 492 (1985); Burns v. 
United States, 287 U.S. 216 (1932); Dunbar v. Cranor, 202 
F. 2d 949 (C.A. 9, 1953). The Constitution gives the 
mandatory releasee no greater right. A mandatory re- 
leasee, like a parolee, is ‘‘placed under the supervision of 
the United States Board of Parole and becomes a ward of 
such Board automatically upon release.’’ Story v. Rives, 
68 App. D. C. 325, 327, 97 F. 2d 182, 184 (1938), cert. denied, 
305 U.S. 595. This Court accordingly has refused to in- 
quire into the reliability of the information upon which a 
mandatory release revocation warrant was issued, stating 
that the information, ‘‘being sufficient cause for revocation 
of parole, was sufficient cause for * * * {mandatory release 
revocation].”? Story v. Rives, supra, 68 App. D.C. at 330, 
97 F. 2d at 187.7 

In short, ‘‘{b]oth [parole and mandatory release] * * * 
are by legislative grace, and both are conditional. It is 
not unreasonable that the standards and procedures used 
to measure breaches of the conditions of one should apply 
equally to alleged violations of the other.’’ Lopez v. 
Madigan, supra, 174 F. Supp. at 920. The courts, like the 
Board of Parole, have in fact treated the status of the 
mandatory releasee as indistinguishable from that of the 
parolee. See ¢.g., Zerbst v. Kidwell, 304 U.S. 359 (1938) ; 


1In Story v. Rives, the Court also held that because the mandatory releasee 
remained within the legal custody of the authorities, his retaking was not 
an ‘arrest?’ within the meaning of federal constitutional provisions. 68 App. 
D.C, at 331, 97 F. 2d at 188, 
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Morneau v. United States Board of Parole, 231 F. 2d 829 
(C.A. 8, 1956), cert. denied, 351 U.S. 972; Freedman v. 
Looney, 210 F. 2d 56 (C.A. 10, 1954) ; Lopez v. Madigan, 
supra. And one court has specifically held that due process 
does not require the Board to permit a mandatory re- 
leasee to present witnesses at a revocation hearing. United 
States ex rel. McCreary v. Kenton, 190 F. Supp. 689, 691 
(D. Conn. 1960). 


2. Appellee urges that Fleming v. Tate, 81 U.S. App. D.C. 
205, 156 F. 2d 848 (1946) ‘‘appears to be dispositive of 
the issue on this appeal’? (Appellee’s Brief, p. 10). But 
Fleming is not controlling. In 1947, Congress codified that 
aspect of Fleming v. Tate which held that a parolee had 
the right to be represented by counsel at a revocation hear- 
ing before the District of Columbia Parole Board. A 
letter from the Board of Commissioners of the District of 
Columbia to the House Committee, made part of the House 
Report on the 1947 bill (H. Rept. No. 451, 80th Cong., Ist 
Sess., p. 6) specifically referred to Fleming v. Tate. Con- 
gress, however, did not see fit to codify the aspect of the 
Fleming decision dealing with the right to present testi- 
mony. Significantly, the District of Columbia and the 
federal statutes contained identical language conferring 
upon the parolee an ‘‘opportunity to appear.’’* The re- 
fusal of Congress to adopt what appellee claims is this 
Court’s construction of that language as conferring upon 
the prisoner the right to present testimony is convincing 
evidence that Congress did not wish to grant that right.? 


2D. C. Code § 24-206 at that time prvoided that the parolee ‘shall be 
given an opportunity to appear before said Board.’’ The section now provides 
that ‘<* * * He shall be given an opportunity to appear before the Board, 
a member thereof, or an examiner designated by the Board. At such hearing 
he may be represented by counsel.’’ 


3 Although Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F. 2d 242 (1959), 
decided subsequent to 1947, appears to assert that there exists a right ‘‘to 
present testimony’’ at a revocation hearing before the United States Parole 
Board, the opinion does not indicate whether the Court was thinking in 
terms of the right to present witnesses or merely in terms of the right of 
the parolee to present his own testimony. Jn any event, the assertion was 
dictum. 
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3. Appellee cites the Rules of the Board as they relate to 
granting parole, and which provide that: 


Since an intelligent and properly weighed decision 
as to the propriety of granting parole cannot be reached 
unless a full and complete hearing is given to the ap- 
plicant, and careful consideration given to all pertinent 
and up-to-date information, to parole progress re- 
ports, to the views of law enforcement agencies, and to 
all other data included in the file, no Board member will 
undertake to hear an unreasonable number of cases in 
any one day.* 


Appellee’s argument, apparently, is that this Rule deter- 
mines the type of parole or conditional release revocation 
proceeding which the Board must conduct. But even if— 
as is not the case—this Rule in terms applied to Board de- 
cisions on whether to revoke parole, it would not require 
the Board to hear witnesses. If, as appellee contends, ‘‘no 
less consideration is accorded to revoking than to granting 
parole’? (Brief for Appellee, p. 11) the Board need not 
hear witnesses at revocation proceedings, for the Board has 
never construed the Rule to require it to hear witnesses at 
hearings to determine whether to grant parole.® 


4, Appellee argues not only that he has the right to 
present witnesses to the Board, but also that this Court 
should order his release (Brief for Appellee, pp. 13-14). 
The District Court, however, held only that appellee must 
be given the opportunity to present witnesses at a new 
hearing, and appellee did not cross appeal from this order. 
It is settled that in the absence of a cross-appeal ‘‘the 
appellee may not attack the decree with a view either to 
enlarging his own rights thereunder or of lessening the 
rights of his adversary, whether what he seeks is to cor- 
rect an error or to supplement the decree with respect to a 
matter not dealt with below.’? United States v. American 
Railway Express Co., 265 U.S. 425, 435 (1924); Morley 
Construction Co. v. Maryland Casualty Co., 300 U.S. 185, 


4 Rules of The United States Board of Parole, (1961) Part II, p. 9. 


5 The Board will, however, consider any written statement, letter, or affidavit 
submitted to it. 


5 


191-192 (1937); Barron & Holtzoff, Federal Practice And 
Procedure, § 1572 (Rules Ed., 1958). This rule is ‘‘invet- 
erate and certain.’? Morley Construction Co. v. Maryland 
Casualty Co., supra, and cases cited. 

Even if appellee were entitled to seek review of a judg- 
ment from which he did not note an appeal, his attack upon, 
or attempted enlargment of, the decree below would fail. 
To be sure, on April 7, 1961, this Court, in No. 16,075, 
Glenn v. Reed, not only decided that parolees have the right 
to be represented by counsel at revocation hearings, but 
also seemed to hold that a prisoner whose parole had been 
revoked after a hearing at which representation by counsel 
was denied was entitled to release pending a new hearing. 
On May 18, 1961, however, this Court amended its opinion 
sua sponte by inserting the following paragraph: 


Our decision to order release is based on the facts in 
this record. Appellant’s complaint alleged in substance 
that the Board issued its parole violator’s warrant on 
the basis of a fabricated charge made by a ‘jealous 
woman’, and that after appellant was arrested the 
woman withdrew her charge. On these facts, together 
with the admittedly invalid hearing, we think we should 
exercise our discretion to order appellant’s release. 
The Board will thus be required to make a new decision 
whether to isssue a warrant of arrest, taking into 
account the original charge, the alleged recantation, 
and any other information, whenever acquired, which 
the Board has before it. It is to issue this new decision 
as to an arrest that we order appellant’s release. 


The foregoing paragraph makes it clear that this Court 
did not hold in Glenn that each prisoner whose parole has 
been revoked without an opportunity to be represented by 
counsel is entitled to release pending a new hearing. The 
decision in Glenn v. Reed now plainly rests upon the 
peculiar circumstance that the prisoner had been arrested 
upon information said to be fabricated by a ‘‘jealous 
woman’’, who later recanted. In other words, in Glenn, 
according to the complaint, the original complainant (the 
“jealous woman’’) had withdrawn her charges, and there 
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was therefore no true charge outstanding against the 
parolee. On that record it appeared to this Court that it 
would be unfair, seventeen months later, to require the 
parolee to submit to a new hearing—unless the Board made 
a new determination that grounds for revocation still 
existed. 

Here, unlike Glenn, there is no showing—and not even 
an allegation—that the charges underlying the grounds for 
revocation have been withdrawn or have otherwise dis- 
appeared. Appellee challenges the substantiality of the 
charges, but that clearly is not sufficient under Glenn—or 
under the law governing judicial review of parole revoca- 
tion generally—to vitiate the Board’s decision to issue a 
violator warrant. 

In any event, the Glenn rule does not apply here. The 
issue in Glenn involved the right to counsel. This Court 
had already decided, at the time of the revocation hearing 
in Glenn, that the opportunity to be represented by counsel 
must be afforded. Thus the hearing in Glenn was ‘‘ad- 
mittedly invalid,’? as the Court noted in its amended 


opinion. But this Court had not decided at the time of the 
revocation hearing in this case, and has yet to decide, that 
there is a right to present the testimony of witnesses. The 
argument which we addressed to the court below, and which 
we make here, sufficiently refutes any contention that the 
hearing in this case was ‘‘admittedly invalid.’” 


CONCLUSION 


For the reasons stated in our main brief, the judgment 
of the District Court should be reversed. As we have urged 
in oral argument, however, in the event that this Court 
should decide that appellee had the right to present the oral 
testimony of witnesses to the Board, the Court should hold 


6 Assuming, arguendo, that the court below was correct in its conclusion that 
the proceeding before the Board was invalid by reason of the denial to 
appellee of the opportunity to present the testimony of witnesses, then 
the remedy applied by the District Court was consistent with normal judicial 
procedure after discovery of a procedural error in the proceeding under review. 
See Brief For Appellees in No. 16,227, Barnes v. Beed, pp. 9-12. 
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such right satisfied by the procedures, now set forth in the 
Rules of the Board, which permit any interested person to 
appear before the Board in Washington, by appointment, at 
any time. Rules of the United States Board of Parole 
(1961), Part II, p. 15. Should the Court so hold, it should 
modify the order below so as to eliminate the requirement 
that the witnesses ‘‘shall be examined at the time of the 
hearing attended by the plaintiff and in his presence,”’ 
(App. 34) and so as to permit the Board to hear appellee’s 
witnesses, if any there be, in Washington, D. C.’ 


Burke MarsHatt, 
Assistant Attorney General, 


Davw C. AcHEson, 
United States Attorney, 


Harowp H. Greene, 
Davy Rustin, 


Attorneys, 
Department of Justice. 


7 We pointed out in oral argument that the presence of witnesses in 
penitentiarics would create difficult administrative problems. Although it is 
true that there is no requirement that a revocation proceeding be conducted 
within the institution, it is also true that the Parole Board has no authority 
to transport a prisoner in custody to a place outside of the institution, and, 
lacking subpoena powcr, could not compel the Attorney Gencral, who bears 
responsibility for maintaining the prisoner in custody, to do so. Even if 
such authority existed, moreover, the Board would have no place to conduct 
the hearing, lacking statutory authorization to use nearby federal facilities. 

Since there is no issue of confrontation involved (the witnesses in question 
being the prisoner’s own), and since, on the average, Washington D. C. will 
be as close to the place of the alleged violation as the penitentiary, there 
could be no prejudice to the alleged violator if his witnesses were heard in 
Washington D. C. 
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